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California Labor Code
(Sections 1770-1781)

Source: http://www.leginfo.ca.gov/.htmi/lab_table_of_contents.htm/

1770. The Director of the Department of Industrial
Relations shall determine the general prevailing rate of per
diem wages in accordance with the standards set forth in
Section 1773, and the director's determination in the matter
shall be final except as provided in Section 1773.4. Nothing
in this article, however, shall prohibit the payment of more
than the general prevailing rate of wages to any workman
employed on public work. Nothing in this act shall permit
any overtime work in violation of Article 3 of this chapter.

1771. Except for public works projects of one thousand
dollars ($1,000) or less, not less than the general prevailing
rate of per diem wages for work of a similar character in the
locality in which the public work is performed, and not less
than the general prevailing rate of per diem wages for
holiday and overtime work fixed as provided in this chapter,
shall be paid to all workers employed on public works. This
section is applicable only to work performed under contract,
and is not applicable to work carried out by a public agency
with its own forces. This section is applicable to contracts let
for maintenance work.

1771.2. A joint labor-management committee established
pursuant to the federal Labor Management Cooperation Act
of1978 (Section 175a of Title 29 of the United States Code)
may bring an action in any court of competent jurisdiction
against an employer that fails to pay the prevailing wage to
its employees, as required by this article. This action shall be
commenced not later than 180 days after the filing of a valid
notice of completion in the office of the county recorder in
each county in which the public work or some part thereof
was performed, or not later than 180 days after acceptance
of the public work, whichever last occurs.

1771.3. (a) (1) The Department of Industrial Relations shall
monitor and enforce compliance with applicable prevailing
wage requirements for any public works project paid for in
whole or partout of public funds, within the meaning of
subdivision (b) of Section1720, that are derived from bonds
issued by the state, and shall charge each awarding body for
the reasonable and directly related costs of monitoring and
enforcing compliance with the prevailing wage requirements
on each project. (2) (A) The State Public Works Enforcement
Fund is hereby created as a special fund in the State

Treasury. All moneys received by the department pursuant
to this section shall be deposited in the fund. Not
withstanding Section 13340 of the Government Code, all
moneys in the fund shall be continuously appropriated to
the Department of Industrial Relations, to monitor and
enforce compliance with the applicable prevailing wage
requirements on public works projects paid for in whole or
part out of public funds, within the meaning of subdivision
(b) of Section 1720, that are derived from bonds issued by
the state and other projects for which the department
provides prevailing wage monitoring and enforcement
activities and for which it is to be reimbursed by the
awarding body, and shall not be used or borrowed for any
other purpose.

(B) Notwithstanding any other law, upon order of
the Director of Finance, a loan in the amount of four million
three hundred thousand dollars ($4,300,000) shall be
provided from the Uninsured Employers Benefit Trust Fund
to the State Public Works Enforcement Fund to meet the
startup needs of the Labor Compliance Monitoring Unit.

(3) The Director of Industrial Relations shall adopt
regulations implementing this section, specifying the
activities, including, but not limited to, monthly review, and
audit if appropriate, of payroll records, which the
department will undertake to monitor and enforce
compliance with applicable prevailing wage requirements on
public works projects paid for in whole or part out of public
funds, with in the meaning of subdivision (b) of Section
1720, that are derived from
bonds issued by the state. The department, with the
approval of the Director of Finance, shall determine the rate
or rates, which the department may from time to time
amend, that the department will charge to recover the
reasonable and directly related costs of performing the
monitoring and enforcement services for public works
projects; provided, however, that the amount charged by the
department shall not exceed one-fourth of 1 percent of the
state bond proceeds used for the public works projects.

(4) The reasonable and directly related costs of
monitoring and enforcing compliance with the prevailing
wage requirements on a public works project incurred by the
department in accordance with this section are payable by
the awarding body of the public works project as a cost of
construction. Notwithstanding any other provision of law,
but subject to any limitations or restrictions of the bond act,
the board, commission, department, agency, or official
responsible for the allocation of bond proceeds from the
bond funds shall consider and provide for amounts in
support of the costs when allocating or approving
expenditures of bond proceeds for the construction of the
authorized project. The awarding body may elect not to
receive or expend amounts from bond proceeds to pay the
costs of the project; however, such election does not relieve
the awarding body from reimbursing the Department of

Updated 8/29/14 2



Industrial Relations for monitoring and enforcing prevailing
wage requirements on the project pursuant to Section
1771.3 or any other applicable provision of law. (b)
Paragraph (1) of subdivision (a) shall not apply to any
contract for a public works project paid for in whole or part
out of public funds, within the meaning of subdivision (b) of
Section 1720, that are derived from bonds issued by the
state if the contract was awarded under any of the following
conditions:

(1) The contract was awarded prior to the effective
date of implementing regulations adopted by the
department pursuant to paragraph (3) of subdivision (a).

(2) The contract was awarded on or after the
effective date of the regulations described in paragraph (1),
if the awarding body had previously initiated a labor
compliance program approved by the department for some
or all of its public works projects and had not contracted
with a third party to conduct such program, and requests
and receives approval from the department to continue to
operate its existing labor compliance program for its public
works projects paid for in whole or part out of public funds,
within the meaning of
subdivision (b) of Section 1720, that are derived from bonds
issued by the state, in place of the department monitoring
and enforcing compliance on projects pursuant to
subdivision (a).

(3) The contract is awarded on or after the effective
date of the regulations described in paragraph (1), if the
awarding body has entered into a collective bargaining
agreement that binds all of the contractors performing work
on the project and that includes a mechanism for resolving
disputes about the payment of wages. (c) This section shall
not apply to public works projects subject to Section 75075
of the Public Resources Code.

1771.5. (a) Notwithstanding Section 1771, an awarding
body may choose not to require the payment of the general
prevailing rate of per diem wages or the general prevailing
rate of per diem wages for holiday and overtime work for any
public works project of twenty-five thousand dollars
($25,000) or less when the project is for construction work,
or for any public works project of fifteen thousand dollars
($15,000) or less when the project is for alteration,
demolition, repair, or maintenance work, if the awarding
body elects to either:

(1) Initiate and enforce a labor compliance program
pursuant to subdivision (b) for every public works project
under the authority of the awarding body as described in
subdivision (e).

(2) Reimburse the Department of Industrial
Relations for the cost of monitoring and enforcing
compliance with prevailing wage requirements for every
public works project of the awarding body as described in
subdivision (f).

(b) For purposes of this section, a labor compliance
program shall include, but not be limited to, the following
requirements:

(1) All bid invitations and public works contracts
shall contain appropriate language concerning the
requirements of this chapter.

(2) A prejob conference shall be conducted with the
contractor and subcontractors to discuss federal and state
labor law requirements applicable to the contract.

(3) Project contractors and subcontractors shall
maintain and furnish, at a designated time, a certified copy
of each weekly payroll containing a statement of compliance
signed under penalty of perjury.

(4) The awarding body shall review, and, if
appropriate, audit payroll records to verify compliance with
this chapter.

(5) The awarding body shall withhold contract
payments when payroll records are delinquent or
inadequate.

(6) The awarding body shall withhold contract
payments equal to the amount of underpayment and
applicable penalties when, after investigation, it is
established that underpayment has occurred.

(7) The awarding body shall comply with any other
prevailing wage monitoring and enforcement activities that
are required to be conducted by labor compliance programs
by the Department of Industrial Relations.

(c) For purposes of this chapter, "labor compliance
program" means a labor compliance program that is
approved, as specified in state regulations, by the Director of
Industrial Relations.

(d) For purposes of this chapter, the Director of
Industrial Relations may revoke the approval of a labor
compliance program in the manner specified in state
regulations.

(e) An awarding body that elects to use a labor
compliance program pursuant to subdivision (a) must use
the labor compliance program for all contracts for public
works projects awarded prior to the effective date of the
regulations adopted by the department as
specified in subdivision

(g). For contracts for public works projects
awarded on or after the effective date of regulations adopted
by the department as specified in subdivision (g), the
awarding body may also elect to continue operating an
existing previously approved labor compliance program in
lieu of reimbursing the Department of Industrial Relations
for the cost of monitoring and enforcing compliance with
prevailing wage requirements on the awarding body's public
works projects if it has not contracted with a third party to
conduct its labor compliance program and if it requests and
receives approval from the department to continue its
existing program.

(f) An awarding body that elects to reimburse the
department for the cost of monitoring and enforcing
compliance with prevailing wage requirements for public
works projects of the awarding body, pursuant to
subdivision (a), must, for all of its contracts for public works
projects awarded on or after the effective date of the
regulations adopted by the department as specified in
subdivision (g):
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(1) Ensure that all bid invitations and public works
contracts contain appropriate language concerning the
requirements of this chapter.

(2) Conduct a prejob conference with the contractor
and subcontractor to discuss federal and state labor law
requirements applicable to the contract.

(3) Enter into an agreement with the department to
reimburse the department for its costs of performing the
service of monitoring and enforcing compliance with
applicable prevailing wage requirements on the awarding
bodies' projects.

(g) The Department of Industrial Relations shall
adopt regulations implementing this section specifying the
activities which the department shall undertake to monitor
and enforce compliance with the prevailing wage
requirements on the public works projects, including, but
not limited to, monthly review, and audit if appropriate, of
payroll records.

(h) (1) The Department of Industrial Relations shall
determine the rate or rates, which the department may from
time to time amend, that the department will charge in
obtaining reimbursement from awarding bodies for the
reasonable and directly related costs of performing the
specified monitoring and enforcement services, provided the
amount charged by the department shall not exceed one-
fourth of 1 percent of the total public works project costs.
(2) Notwithstanding paragraph (1), for public works projects
paid for in whole or part out of public funds, within the
meaning of subdivision (b) of Section 1720, that are derived
from bonds issued by the state, the amount charged by the
department shall not exceed one-fourth of 1 percent of the
state bond proceeds used for the public works project. (i) All
amounts collected by the Department of Industrial
Relations for its services pursuant to this section shall be
deposited in the State Public Works Enforcement Fund.

1771.6. (a) Any awarding body that enforces this chapter in
accordance with Section 1726 or 1771.5 shall provide notice
of the withholding of contract payments to the contractor
and subcontractor, if applicable. The notice shall be in
writing and shall describe the nature of the violation and the
amount of wages, penalties, and forfeitures withheld. Service
of the notice shall be completed pursuant to Section 1013 of
the Code of Civil Procedure by first-class and certified mail
to the contractor and subcontractor, if applicable. The notice
shall advise the contractor and subcontractor, if applicable,
of the procedure for obtaining review of the withholding of
contract payments. The awarding body shall also serve a
copy of the notice by certified mail to any bonding company
issuing a bond that secures the payment of wages covered
by the notice and to any surety on a bond, if their identities
are known to the awarding body.

(b) The withholding of contract payments in
accordance with Section 1726 or 1771.5 shall be reviewable
under Section 1742 in the
same manner as if the notice of the withholding was a civil
penalty order of the Labor Commissioner under this chapter.
If review is

requested, the Labor Commissioner may intervene to
represent the awarding body.

(c) Pending a final order, or the expiration of the
time period for seeking review of the notice of the
withholding, the awarding body shall not disburse any
contract payments withheld.

(d) From the amount recovered, the wage claim
shall be satisfied prior to the amount being applied to
penalties. If insufficient money is recovered to pay each
worker in full, the money shall be prorated among all
workers.

(e) Wages for workers who cannot be located shall
be placed in the Industrial Relations Unpaid Wage Fund and
held in trust for the workers pursuant to Section 96.7.
Penalties shall be paid into the General Fund of the
awarding body that has enforced this chapter pursuant to
Section 1771.5.

1771.7. (a) (1) For contracts specified in subdivision (f), an
awarding body that chooses to use funds derived from either
the Kindergarten-University Public Education Facilities Bond
Act of 2002 or the Kindergarten-University Public Education
Facilities Bond Act of 2004 for a public works project, shall
initiate and enforce, or contract with a third party to initiate
and enforce, a labor compliance program, as described in
subdivision (b) of Section 1771.5, with respect to that public
works project.

(2) If an awarding body described in paragraph (1)
chooses to contract with a third party to initiate and enforce
a labor compliance program for a project described in
paragraph (1), that third party shall not review the payroll
records of its own employees or the employees of its
subcontractors, and the awarding body or an independent
third party shall review these payroll records for purposes of
the labor compliance program.

(b) This section applies to public works that
commence on or after April 1, 2003. For purposes of this
subdivision, work performed during the design and
preconstruction phases of construction, including, but not
limited to, inspection and land surveying work, does not
constitute the commencement of a public work. (c) (1) For
purposes of this section, if any campus of the California
State University chooses to use the funds described in
subdivision (a), then the "awarding body" is the Chancellor
of the California State University. For purposes of this
subdivision, if the chancellor is required by subdivision (a)
to initiate and enforce, or to contract with a third party to
initiate and enforce, a labor compliance program, then in
addition to the requirements described in subdivision (b) of
Section 1771.5, the Chancellor of the California State
University shall review the payroll records on at least a
monthly basis to ensure the awarding body's compliance
with the labor compliance program.

(2) For purposes of this subdivision, if an awarding
body described in subdivision (a) is the University of
California or any campus of that university, and that
awarding body is required by subdivision (a) to initiate and
enforce, or to contract with a third party to initiate and
enforce, a labor compliance program, then in addition to the

Updated 8/29/14 4



requirements described in  subdivision (b) of Section
1771.5, the payroll records shall be reviewed on at least a
monthly basis to ensure the awarding body's compliance
with the labor compliance program. (d)

(1) An awarding body described in subdivision (a)
shall make a written finding that the awarding body has
initiated and enforced, or has contracted with a third party to
initiate and enforce, the labor compliance program
described in subdivision (a).

(2) (A) If an awarding body described in subdivision
(a) is a school district, the governing body of that district
shall transmit to the State Allocation Board, in the manner
determined by that board, a copy of the finding described in
paragraph (1).

(B) The State Allocation Board shall not release the
funds described in subdivision (a) to an awarding body that
is a school district until the State Allocation Board has
received the written finding described in paragraph (1).

(C) If the State Allocation Board conducts a post
award audit procedure with respect to an award of the funds
described in subdivision (a) to an awarding body that is a
school district, the State Allocation Board shall verify, in the
manner determined by that board that the school district
has complied with the requirements of this subdivision.

(3) If an awarding body described in subdivision (a)
is a community college district, the Chancellor of the
California State University, or the office of the President of
the University of
California or any campus of the University of California, that
awarding body shall transmit, in the manner determined by
the
Director of Industrial Relations, a copy of the finding
described in paragraph (1) to the director of that
department, or the director of any successor agency that is
responsible for the oversight of employee wage and
employee work hours laws.

(e) Because the reasonable costs directly related to
monitoring
and enforcing compliance with the prevailing wage
requirements are necessary oversight activities, integral to
the cost of construction of the public works projects,
notwithstanding Section 17070.63 of the Education Code,
the grant amounts as described in Chapter 12.5
(commencing with Section 17070.10) of Part 10 of Division
1 of Title 1 of the Education Code for the costs of a new
construction or modernization project shall include the
state's share of the reasonable and directly related costs of
the labor compliance program used to monitor and enforce
compliance with prevailing wage requirements.

(f) This section shall only apply to contracts
awarded prior to the effective date of regulations adopted by
the Department of Industrial Relations pursuant to
paragraph (3) of subdivision (a) of Section 1771.3.

1772. Workers employed by contractors or subcontractors
in the

execution of any contract for public work are deemed to be
employed upon public work.

1773. The body awarding any contract for public work, or
otherwise undertaking any public work, shall obtain the
general prevailing rate of per diem wages and the general
prevailing rate for holiday and overtime work in the locality
in which the public work is to be performed for each craft,
classification, or type of worker needed to execute the
contract from the Director of Industrial Relations. The
holidays upon which those rates shall be paid need not be
specified by the awarding body, but shall be all holidays
recognized in the applicable collective bargaining
agreement. If the prevailing rate is not based on a
collectively bargained rate, the holidays upon which the
prevailing rate shall be paid shall be as provided in Section
6700 of the Government Code. In determining the rates, the
Director of Industrial Relations shall ascertain and consider
the applicable wage rates established by collective
bargaining agreements and the rates that may have been
predetermined for federal public works, within the locality
and in the nearest labor market area. Where the rates do not
constitute the rates actually prevailing in the locality, the
director shall obtain and consider further data from the labor
organizations and employers or employer associations
concerned, including the recognized collective bargaining
representatives for the particular craft, classification, or type
of work involved. The rate fixed for each craft, classification,
or type of work shall be not less than the prevailing rate paid
in the craft, classification, or type of work. If the director
determines that the rate of prevailing wage for any craft,
classification, or type of worker is the rate established by a
collective bargaining agreement, the director may adopt that
rate by reference as provided for in the collective bargaining
agreement and that determination shall be effective for the
life of the agreement or until the director determines that
another rate should be adopted.

1773.1. (a) Per diem wages, when the term is used in this
chapter or in any other statute applicable to public works,
shall be deemed to include employer payments for the
following:

1) Health and welfare.

) Pension.
) Vacation.
) Travel.

) Subsistence.

(6) Apprenticeship or other training programs authorized by
Section 3093, so long as the cost of training is reasonably
related to the amount of the contributions.

(7) Worker protection and assistance programs or
committees  established under the federal Labor
Management Cooperation Act of 1978 (Section 175a of Title
29 of the United States Code), to the extent that the
activities of the programs or committees are directed to the
monitoring and enforcement of laws related to public works.

(8) Industry advancement and collective bargaining
agreements administrative fees, provided that these
payments are required under a collective bargaining
agreement pertaining to the particular craft, classification, or

(
(2
(3
(4
(5
6
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type of work within the locality or the nearest labor market
area at issue.

(9) Other purposes similar to those specified in
paragraphs (1) to (8), inclusive. (b) Employer payments
include all of the following:

(1) The rate of contribution irrevocably made by the

employer to a trustee or third person pursuant to a

plan, fund, or program.

(2) The rate of actual costs to the employer
reasonably anticipated in providing benefits to workers
pursuant to an enforceable commitment to carry out a
financially responsible plan or program communicated in
writing to the workers affected.

(3) Payments to the California Apprenticeship

Council pursuant to Section 1777.5.
(c) Employer payments are a credit against the obligation to
pay the general prevailing rate of per diem wages. However,
no credit shall be granted for benefits required to be
provided by other state or federal law. Credits for employer
payments also shall not reduce the obligation to pay the
hourly straight time or overtime wages found to be
prevailing. However, an increased employer payment
contribution that results in a lower hourly straight time or
overtime wage shall not be considered a violation of the
applicable prevailing wage determination so long as all of
following conditions are met:

(1) The increased employer payment is made
pursuant to criteria set forth in a collective bargaining
agreement.

(2) The basic hourly rate and increased employer
payment are no less than the general prevailing rate of per
diem wages and the general prevailing rate for holiday and
overtime work in the director's general prevailing wage
determination.

(3) The employer payment contribution is
irrevocable unless made in error. (d) The credit for employer
payments shall be computed on an annualized basis where
the employer seeks credit for employer
payments that are higher for public works projects than for
private construction performed by the same employer,
except where one or more of the following occur:

(1) The employer has an enforceable obligation to
make the higher rate of payments on future private
construction performed by the employer.

(2) The higher rate of payments is required by a
project labor agreement.

(3) The payments are made to the California
Apprenticeship Council pursuant to Section 1777.5.

(4) The director determines that annualization would not
serve the purposes of this chapter. (e)

(1) For the purpose of determining those per diem
wages for contracts, the representative of any craft,
classification, or type of worker needed to execute contracts
shall file with the Department of Industrial Relations fully
executed copies of the collective bargaining agreements for
the particular craft, classification, or
type of work involved. The collective bargaining agreements
shall be filed after their execution and thereafter may be
taken into consideration pursuant to Section 1773 whenever
filed 30 days prior to the call for bids. If the collective

bargaining agreement has not been formalized, a typescript
of the final draft may be filed temporarily, accompanied by a
statement under penalty of perjury as to its effective date.

(2) Where a copy of the collective bargaining
agreement has previously been filed, fully executed copies of
all modifications and extensions of the agreement that affect
per diem wages or holidays shall be filed.

(3) The failure to comply with filing requirements of
this subdivision shall not be grounds for setting aside a
prevailing wage determination if the information taken into
consideration is correct.

1773.2. The body awarding any contract for public work, or
otherwise undertaking any public work, shall specify in the
call for bids for the contract, and in the bid specifications
and in the contract itself, what the general rate of per diem
wages is for each craft, classification, or type of worker
needed to execute the contract. In lieu of specifying the rate
of wages in the call for bids, and in the bid specifications
and in the contract itself, the awarding body may, in the call
for bids, bid specifications, and contract, include a
statement that copies of the prevailing rate of per diem
wages are on file at its principal office, which shall be made
available to any interested party on request. The awarding
body shall also cause a copy of the determination of the
director of the prevailing rate of per diem wages to be
posted at each job site.

1773.3. An awarding agency whose public works contract
falls within the jurisdiction of Section 1771.3, 1771.5, or
1777.5, or any other statute providing for the payment of
fees to the Department of Industrial Relations for enforcing
prevailing wage requirements on that project, shall, within
five days of the award, send a copy of the award to the
department. In lieu of responding to any specific request for
contract award information, the department my make such
information available for public review by posting on its
Internet Web site. Within five days of a finding of any
discrepancy regarding the ratio of apprentices to
journeymen, pursuant to the certificated fixed number of
apprentices to journeymen, the awarding agency shall notify
the Division of Labor Standards Enforcement.

1773.4. Any prospective bidder or his representative, any
representative of any craft, classification or type of workman
involved, or the awarding body may, within 20 days after
commencement of advertising of the call for bids by the
awarding body, file with the Director of Industrial Relations a
verified petition to review the determination of any such rate
or rates upon the ground that they have not been
determined in accordance with the provision of Section 1773
of this code. Within two days thereafter, a copy of such
petition shall be filed with the awarding body. The petition
shall set forth the facts upon which it is based. The Director
of Industrial Relations or his authorized representative shall,
upon notice to the petitioner, the awarding body and such
other persons as he deems proper, including the recognized
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collective bargaining representatives for the particular crafts,
classifications or types of work involved, institute an
investigation or hold a hearing. Within 20 days after the
filing of such petition, or within such longer period as
agreed upon by the director, the awarding body, and all the
interested parties, he shall make a determination and
transmit the same in writing to the awarding body and to the
interested parties. Such determination shall be final and
shall be the determination of the awarding body. Upon
receipt by it of the notice of the filing of such petition the
body awarding the contract or authorizing the public work
shall extend the closing date for the submission of bids or
the starting of work until five days after the determination of
the general prevailing rates of per diem wages pursuant to
this section. Upon the filing of any such petition, notice
thereof shall be set forth in the next and all subsequent
publications by the awarding body of the call for bids. No
other notice need be given to bidders by the awarding body
by publication or otherwise. The determination of the
director shall be included in the contract.

1773.5. The Director of Industrial Relations may establish
rules and regulations for the purpose of carrying out this
chapter, including, but not limited to, the responsibilities
and duties of

awarding bodies under this chapter.

1773.6. If during any quarterly period the Director of
Industrial Relations shall determine that there has been a
change in any prevailing rate of per diem wages in any
locality he shall make such change available to the awarding
body and his determination shall be final. Such
determination by the Director of Industrial Relations shall
not be effective as to any contract for which the notice to
bidders has been published.

1773.7. The provisions of Section 11250 of the Government
Code shall not be applicable to Sections 1773, 1773.4, and
1773.6.

1773.8. An increased employer payment contribution that
results in a lower taxable wage shall not be considered a
violation of the applicable prevailing wage determination so
long as all of the following conditions are met:

(a) The increased employer payment is made
pursuant to criteria set forth in a collective bargaining
agreement.

(b) The increased employer payment and hourly
straight time and overtime wage combined are no less than
the general prevailing rate of per diem wages.

() The employer payment contribution is
irrevocable unless made in error.

1773.9. (a) The Director of Industrial Relations shall use the
methodology set forth in subdivision (b) to determine the
general prevailing rate of per diem wages in the locality in
which the public work is to be performed. (b) The general

prevailing rate of per diem wages includes all of the
following:

(1) The basic hourly wage rate being paid to a
majority of workers engaged in the particular craft,
classification, or type of work within the locality and in the
nearest labor market area, if a majority of the workers is paid
at a single rate. If no single rate is being paid to a majority of
the workers, then the single rate being paid to the greatest
number of workers, or modal rate, is prevailing. If a modal
rate cannot be determined, then the director shall establish
an alternative rate, consistent with the methodology for
determining the modal rate, by considering the appropriate
collective bargaining agreements, federal rates, rates in the
nearest labor market area, or other data such as wage survey
data.

(2) Other employer payments included in per diem
wages pursuant to Section 1773.1 and as included as part of
the total hourly wage rate from which the basic hourly wage
rate was derived. In the event the total hourly wage rate does
not include any employer payments, the director shall
establish a prevailing employer payment rate by the same
procedure set forth in paragraph (1).

(3) The rate for holiday and overtime work shall be
those rates specified in the collective bargaining agreement
when the basic hourly rate is based on a collective
bargaining agreement rate. In the event the basic hourly rate
is not based on a collective bargaining agreement, the rate
for holidays and overtime work, if any, included with the
prevailing basic hourly rate of pay shall be prevailing. (c) (1)
If the director determines that the general prevailing rate of
per diem wages is the rate established by a collective
bargaining agreement, and that the collective bargaining
agreement contains definite and predetermined changes
during its term that will affect the rate adopted, the director
shall incorporate those changes into the determination.
Predetermined changes that are rescinded prior to their
effective date shall not be enforced. (2) When the director
determines that there is a definite and predetermined
change in the general prevailing rate of per diem wages as
described in paragraph (1), but has not published, at the
time of the effective date of the predetermined change, the
allocation of the predetermined change as between the basic
hourly wage and other employer payments included in per
diem wages pursuant to Section 1773.1, a contractor or
subcontractor may allocate payments of not less than the
amount of the definite and predetermined change to either
the basic hourly wage or other employer payments included
in per diem wages for up to 60 days following the director's
publication of the specific allocation of the predetermined
change. (3) When the director determines that there is a
definite and predetermined change in the general prevailing
rate of per diem wages as described in paragraph (1), but
the allocation of that predetermined change as between the
basic hourly wage and other employer payments included in
per diem wages pursuant to Section 1773.1 is subsequently
altered by the parties to a collective bargaining agreement
described in paragraph (1), a contractor or subcontractor
may allocate payments of not less than the amount of the
definite and predetermined change in accordance with either
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the originally published allocation or the allocation as
altered in the collective bargaining agreement.

1773.11. (a) Notwithstanding any other provision of law and
except as otherwise provided by this section, if the state or a
political subdivision thereof agrees by contract with a private
entity that the private entity's employees receive, in
performing that contract, the general prevailing rate of per
diem wages and the general prevailing rate for holiday and
overtime work, the director shall, upon a request by the state
or the political subdivision, do both of the following:

(1) Determine, as otherwise provided by law, the
wage rates for each craft, classification, or type of worker
that are needed to execute the contract.

(2) Provide these wage rates to the state or political
subdivision that requests them.

(b) This section does not apply to a contract for a public
work, as defined in this chapter.

(c) The director shall determine and provide the wage rates
described in this section in the order in which the requests
for these wage rates were received and regardless of the
calendar year in which they were received. If there are more
than 20 pending requests in a calendar year, the director
shall respond only to the first 20 requests in the order in
which they were received. If the director determines that
funding is available in any calendar year to determine and
provide these wage rates in response to more than 20
requests, the director shall respond to these requests in a
manner consistent with this subdivision.

1774. The contractor to whom the contract is awarded, and
any subcontractor under him, shall pay not less than the
specified prevailing rates of wages to all workmen employed
in the execution of the contract.

1775. (a) (1) The contractor and any subcontractor under
the contractor shall, as a penalty to the state or political
subdivision on whose behalf the contract is made or
awarded, forfeit not more than two hundred dollars ($200)
for each calendar day, or portion thereof, for each worker
paid less than the prevailing wage rates as determined by
the director for the work or craft in which the worker is
employed for any public work done under the contract by the
contractor or, except as provided in subdivision (b), by any
subcontractor under the contractor.

(2) (A) The amount of the penalty shall be
determined by the  Labor Commissioner based on
consideration of both of the following: (i) Whether the
failure of the contractor or subcontractor to pay the correct
rate of per diem wages was a good faith mistake and, if so,
the error was promptly and voluntarily corrected when
brought to the attention of the contractor or subcontractor.
(i) Whether the contractor or subcontractor has a prior
record of failing to meet its prevailing wage obligations. (B)
(i) The penalty may not be less than forty dollars ($40) for
each calendar day, or portion thereof, for each worker paid
less than the prevailing wage rate, unless the failure of the

contractor or subcontractor to pay the correct rate of per
diem wages was a good faith mistake and, if so, the error
was promptly and voluntarily corrected when brought to the
attention of the contractor or subcontractor. (ii) The penalty
may not be less than eighty dollars ($80) for each calendar
day, or portion thereof, for each worker paid less than the
prevailing wage rate, if the contractor or subcontractor has
been assessed penalties within the previous three years for
failing to meet its prevailing wage obligations on a separate
contract, unless those penalties were subsequently
withdrawn or overturned. (iii) The penalty may not be less
than one hundred twenty dollars ($120) for each calendar
day, or portion thereof, for each worker paid less than the
prevailing wage rate, if the Labor Commissioner determines
that the violation was willful, as defined in subdivision (c) of
Section 1777.1.

(C) If the amount due under this section is
collected from the contractor or subcontractor, any
outstanding wage claim under Chapter 1 (commencing with
Section 1720) of Part 7 of Division 2 against that contractor
or subcontractor shall be satisfied before applying that
amount to the penalty imposed on that contractor or
subcontractor pursuant to this section.

(D) The determination of the Labor Commissioner
as to the amount of the penalty shall be reviewable only for
abuse of discretion.

(E) The difference between the prevailing wage
rates and the amount paid to each worker for each calendar
day or portion thereof for which each worker was paid less
than the prevailing wage rate shall be paid to each worker by
the contractor or subcontractor, and the body awarding the
contract shall cause to be inserted in the contract a
stipulation that this section will be complied with. (b) If a
worker employed by a subcontractor on a public works
project is not paid the general prevailing rate of per diem
wages by the subcontractor, the prime contractor of the
project is not liable for any penalties under subdivision (a)
unless the prime contractor had knowledge of that failure of
the subcontractor to pay the specified prevailing rate of
wages to those workers or unless the prime contractor fails
to comply with all of the following requirements:

(1) The contract executed between the contractor
and the subcontractor for the performance of work on the
public works project shall include a copy of the provisions of
this section and Sections 1771, 1776, 1777.5, 1813, and
1815.

(2) The contractor shall monitor the payment of the
specified general prevailing rate of per diem wages by the
subcontractor to the employees, by periodic review of the
certified payroll records of the subcontractor.

(3) Upon becoming aware of the failure of the
subcontractor to pay his or her workers the specified
prevailing rate of wages, the contractor shall diligently take
corrective action to halt or rectify the failure, including, but
not limited to, retaining sufficient funds due the
subcontractor for work performed on the public works
project.

(4) Prior to making final payment to the
subcontractor for work performed on the public works
project, the contractor shall obtain an affidavit signed under
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penalty of perjury from the subcontractor that the
subcontractor has paid the specified general prevailing rate
of per diem wages to his or her employees on the public
works project and any amounts due pursuant to Section
1813. (c) The Division of Labor Standards Enforcement shall
notify the contractor on a public works project within 15
days of the receipt by the Division of Labor Standards
Enforcement of a complaint of the failure of a subcontractor
on that public works project to pay workers the general
prevailing rate of per diem wages.

1776. (a) Each contractor and subcontractor shall keep
accurate

payroll records, showing the name, address, social security
number, work classification, straight time and overtime
hours worked each day and week, and the actual per diem
wages paid to each journeyman, apprentice, worker, or other
employee employed by him or her in connection with the
public work. Each payroll record shall contain or be verified
by a written declaration that it is made under penalty of
perjury, stating both of the following: (1) The information
contained in the payroll record is true and correct.

(2) The employer has complied with the
requirements of Sections 1771, 1811, and 1815 for any work
performed by his or her employees on the public works
project. (b) The payroll records enumerated under
subdivision (a) shall be certified and shall be available for
inspection at all reasonable hours at the principal office of
the contractor on the following basis:

(1) A certified copy of an employee's payroll record
shall be made available for inspection or furnished to the
employee or his or her authorized representative on request.

(2) A certified copy of all payroll records
enumerated in subdivision (a) shall be made available for
inspection or furnished upon request to a representative of
the body awarding the contract and the Division of Labor
Standards Enforcement of the Department of Industrial
Relations.

(3) A certified copy of all payroll records

enumerated in subdivision (a) shall be made available upon
request by the public for inspection or for copies thereof.
However, a request by the public shall be made through
either the body awarding the contract or the Division of
Labor Standards Enforcement. If the requested payroll
records have not been provided pursuant to paragraph (2),
the requesting party shall, prior to being provided the
records, reimburse the costs of preparation by the
contractor, subcontractors, and the entity through which the
request was made. The public may not be given access to
the records at the principal office of the contractor.
(c) The certified payroll records shall be on forms provided
by the Division of Labor Standards Enforcement or shall
contain the same information as the forms provided by the
division. The payroll records may consist of printouts of
payroll data that are maintained as computer records, if the
printouts contain the same information as the forms
provided by the division and the printouts are verified in the
manner specified in subdivision (a).

(d) A contractor or subcontractor shall file a certified copy of
the records enumerated in subdivision (a) with the entity
that requested the records within 10 days after receipt of a
written request. (e) Except as provided in subdivision (f), any
copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by
the awarding body or the Division of Labor Standards
Enforcement shall be marked or obliterated to prevent
disclosure of an individual's name, address, and social
security number. The name and address of the contractor
awarded the contract or the subcontractor performing the
contract shall not be marked or obliterated. Any copy of
records made available for inspection by, or furnished to, a
joint labor-management committee established pursuant to
the federal Labor Management Cooperation Act of 1978 (29
U.S.C. Sec. 175a) shall be marked or obliterated only to
prevent disclosure of an individual's name and social
security number. A joint labor management committee may
maintain an action in a court of competent jurisdiction
against an employer who fails to comply with Section 1774.
The court may award restitution to an employee for unpaid
wages and may award the joint labor management
committee reasonable attorney's fees and costs incurred in
maintaining the action. An action under this subdivision
may not be based on the employer's misclassification of the
craft of a worker on its certified payroll records. Nothing in
this subdivision limits any other available remedies for a
violation of this chapter. (f)

(1) Notwithstanding any other provision of law,
agencies that are included in the Joint Enforcement Strike
Force on the Underground Economy established pursuant to
Section 329 of the Unemployment Insurance Code and other
law enforcement agencies investigating violations of law
shall, upon request, be provided nonredacted copies of
certified payroll records. Any copies of records or certified
payroll made available for inspection and furnished upon
request to the public by an agency included in the Joint
Enforcement Strike Force on the Underground Economy or
to a law enforcement agency investigating a violation of law
shall be marked or redacted to prevent disclosure of an
individual's name, address, and social security number.

(2) An employer shall not be liable for damages in a
civil action for any reasonable act or omission taken in good
faith in compliance with this subdivision. (g) The contractor
shall inform the body awarding the contract of the location
of the records enumerated under subdivision (a), including
the street address, city, and county, and shall, within five
working days, provide a notice of a change of location and
address. (h) The contractor or subcontractor has 10 days in
which to comply subsequent to receipt of a written notice
requesting the records enumerated in subdivision (a). In the
event that the contractor or subcontractor fails to comply
within the 10-day period, he or she shall, as a penalty to the
state or political subdivision on whose behalf the contract is
made or awarded, forfeit one hundred dollars ($100) for
each calendar day, or portion thereof, for each worker, until
strict compliance is effectuated. Upon the request of the
Division of Labor Standards Enforcement, these penalties
shall be withheld from progress payments then due. A
contractor is not subject to a penalty assessment pursuant
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to this section due to the failure of a subcontractor to
comply with this section. (i) The body awarding the contract
shall cause to be inserted in the contract stipulations to
effectuate this section. (j) The director shall adopt rules
consistent with the California Public Records Act (Chapter
3.5 (commencing with Section 6250) of Division 7 of Title 1
of the Government Code) and the Information Practices Act
of 1977 (Title 1.8 (commencing with Section 1798) of Part 4
of Division 3 of the Civil Code) governing the release of
these records, including the establishment of reasonable
fees to be charged for reproducing copies of records
required by this section.

1777. Any officer, agent, or representative of the State or of
any political subdivision that willfully violates any provision
of this article, and any contractor, or subcontractor, or agent
or representative thereof, doing public work who neglects to
comply with any provision of section 1776 is guilty of a
misdemeanor.

1777.1.  (a) Whenever a contractor or subcontractor
performing a public works project pursuant to this chapter is
found by the Labor Commissioner to be in violation of this
chapter with intent to defraud, except Section 1777.5, the
contractor or subcontractor or a firm, corporation,
partnership, or association in which the contractor or
subcontractor has any interest is ineligible for a period of
not less than one year or more than three years to do either
of the following:

(1) Bid on or be awarded a contract for a public
works project.

(2) Perform work as a subcontractor on a public
works project. (b) Whenever a contractor or subcontractor
performing a public works project pursuant to this chapter is
found by the Labor Commissioner to have committed two or
more separate willful violations of this chapter, except
Section 1777.5, within a three-year period, the contractor or
subcontractor or a firm, corporation, partnership, or
association in which the contractor or subcontractor has any
interest is ineligible for a period up to three years to do
either of the following:

(1) Bid on or be awarded a contract for a public
works project.

(2) Perform work as a subcontractor on a public
works project. (c) Whenever a contractor or subcontractor
performing a public works project has failed to provide a
timely response to a request by the Division of Labor
Standards Enforcement, the Division of Apprenticeship
Standards, or the awarding body to produce certified payroll
records pursuant to Section 1776, the Labor Commissioner
shall notify the contractor or subcontractor that, in addition
to any other penalties provided by law, the contractor or
subcontractor will be subject to debarment under this
section if the certified payroll records are not produced
within 30 days after receipt of the written notice. If the
commissioner finds that the contractor or subcontractor has
failed to comply with Section 1776 by that deadline, unless
the commissioner finds that the failure to comply was due to
circumstances outside the contractor's or subcontractor's

control, the contractor or subcontractor or a firm,
corporation, partnership, or association in which the
contractor or subcontractor has any interest is ineligible for
a period of not less than one year and not more than three
years to do either of the following:

(1) Bid on or be awarded a contract for a public
works project.

(2) Perform work as a subcontractor on a public
works project. (d) A willful violation occurs when the
contractor or subcontractor knew or reasonably should have
known of his or her obligations under the public works law
and deliberately fails or refuses to comply with its
provisions. (e) The Labor Commissioner shall publish on the
commissioner's Internet Web site a list of contractors who
are ineligible to bid on or be awarded a public works
contract, or to perform work as a subcontractor on a public
works project pursuant to this chapter. The list shall contain
the name of the contractor, the Contractors' State License
Board license number of the contractor, and the effective
period of debarment of the contractor. Contractors shall be
added to the list upon issuance of a debarment order and
the commissioner shall also notify the Contractors' State
License Board when the list is updated. At least annually, the
commissioner shall notify awarding bodies of the availability
of the list of debarred contractors. The commissioner shall
also place advertisements in construction industry
publications targeted to the contractors and subcontractors,
chosen by the commissioner, that state the effective period
of the debarment and the reason for debarment. The
advertisements shall appear one time for each debarment of
a contractor in each publication chosen by the
commissioner. The debarred contractor or subcontractor
shall be liable to the commissioner for the reasonable cost
of the advertisements, not to exceed five thousand dollars
($5,000). The amount paid to the commissioner for the
advertisements shall be credited against the contractor's or
subcontractor's obligation to pay civil fines or penalties for
the same willful violation of this chapter. (f) For purposes of
this section, "contractor or subcontractor" means a firm,
corporation, partnership, or association and its responsible
managing officer, as well as any supervisors, managers, and
officers found by the Labor Commissioner to be personally
and substantially responsible for the willful violation of this
chapter. (g) For the purposes of this section, the term "any
interest" means an interest in the entity bidding or
performing work on the public works project, whether as an
owner, partner, officer, manager, employee, agent,
consultant, or representative. "Any interest" includes, but is
not limited to, all instances where the debarred contractor or
subcontractor receives payments, whether cash or any other
form of compensation, from any entity bidding or
performing work on the public works project, or enters into
any contracts or agreements with the entity bidding or
performing work on the public works project for services
performed or to be performed for contracts that have been
or will be assigned or sublet, or for vehicles, tools,
equipment, or supplies that have been or will be sold,
rented, or leased during the period from the initiation of the
debarment proceedings until the end of the term of the
debarment period. "Any interest" does not include shares
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held in a publicly traded corporation if the shares were not
received as compensation after the initiation of debarment
from an entity bidding or performing work on a public works
project. (h) For the purposes of this section, the term
"entity" is defined as a company, limited liability company,
association, partnership, sole proprietorship, limited liability
partnership, corporation, business trust, or organization. (i)
The Labor Commissioner shall adopt rules and regulations
for the administration and enforcement of this section.

1777.5. (a) Nothing in this chapter shall prevent the
employment of properly registered apprentices upon public
works. (b) Every apprentice employed upon public works
shall be paid the prevailing rate of per diem wages for
apprentices in the trade to which he or she is registered and
shall be employed only at the work of the craft or trade to
which he or she is registered. (c) Only apprentices, as
defined in Section 3077, who are in training under
apprenticeship standards that have been approved by the
Chief of the Division of Apprenticeship Standards and who
are parties to written apprentice agreements under Chapter
4 (commencing with Section 3070) of Division 3 are eligible
to be employed at the apprentice wage rate on public works.
The employment and training of each apprentice shall be in
accordance with either of the following:

(1) The apprenticeship standards and apprentice
agreements under which he or she is training.

(2) The rules and regulations of the California
Apprenticeship Council. (d) When the contractor to whom
the contract is awarded by the state or any political
subdivision, in performing any of the work under the
contract, employs workers in any apprenticeable craft or
trade, the contractor shall employ apprentices in at least the
ratio set forth in this section and may apply to any
apprenticeship program in the craft or trade that can provide
apprentices to the site of the public work for a certificate
approving the contractor under the apprenticeship
standards for the employment and training of apprentices in
the area or industry affected. However, the decision of the
apprenticeship program to approve or deny a certificate shall
be subject to review by the Administrator of Apprenticeship.
The apprenticeship program or programs, upon approving
the contractor, shall arrange for the dispatch of apprentices
to the contractor. A contractor covered by an apprenticeship
program's standards shall not be required to submit any
additional application in order to include additional public
works contracts under that program. "Apprenticeable craft
or trade," as used in this section, means a craft or trade
determined as an apprenticeable occupation in accordance
with rules and regulations prescribed by the California
Apprenticeship Council. As used in this section, "contractor"
includes any subcontractor under a contractor who performs
any public works not excluded by subdivision (0).(e) Prior to
commencing work on a contract for public works, every
contractor shall submit contract award information to an
applicable apprenticeship program that can supply
apprentices to the site of the public work. The information
submitted shall include an estimate of journeyman hours to
be performed under the contract, the number of apprentices
proposed to be employed, and the approximate dates the

apprentices would be employed. A copy of this information
shall also be submitted to the awarding body if requested by
the awarding body. Within 60 days after concluding work on
the contract, each contractor and subcontractor shall submit
to the awarding body, if requested, and to the
apprenticeship program a verified statement of the
journeyman and apprentice hours performed on the
contract. The information under this subdivision shall be
public. The apprenticeship programs shall retain this
information for 12 months. (f) The apprenticeship program
that can supply apprentices to the area of the site of the
public work shall ensure equal employment and affirmative
action in apprenticeship for women and minorities.(g) The
ratio of work performed by apprentices to journeymen
employed in a particular craft or trade on the public work
may be no higher than the ratio stipulated in the
apprenticeship standards under which the apprenticeship
program operates where the contractor agrees to be bound
by those standards, but, except as otherwise provided in this
section, in no case shall the ratio be less than one hour of
apprentice work for every five hours of journeyman work. (h)
This ratio of apprentice work to journeyman work shall apply
during any day or portion of a day when any journeyman is
employed at the jobsite and shall be computed on the basis
of the hours worked during the day by journeymen so
employed. Any work performed by a journeyman in excess of
eight hours per day or 40 hours per week shall not be used
to calculate the ratio. The contractor shall employ
apprentices for the number of hours computed as above
before the end of the contract or, in the case of a
subcontractor, before the end of the subcontract. However,
the contractor shall endeavor, to the greatest extent
possible, to employ apprentices during the same time
period that the journeymen in the same craft or trade are
employed at the jobsite. Where an hourly apprenticeship
ratio is not feasible for a particular craft or trade, the
Administrator of apprenticeship, upon application of an
apprenticeship program, may order a minimum ratio of not
less than one apprentice for each five journeymen in craft
or trade classification. (i) A contractor covered by this
section that has agreed to be covered by an apprenticeship
program's standards upon the issuance of

the approval certificate, or that has been previously
approved for

an apprenticeship program in the craft or trade, shall employ
the

number of apprentices or the ratio of apprentices to
journeymen stipulated in the applicable apprenticeship
standards, but in no event less than the 1-to-5 ratio required
by subdivision (g). (j) Upon proper showing by a contractor
that he or she employs apprentices in a particular craft or
trade in the state on all of his

or her contracts on an annual average of not less than one
hour of apprentice work for every five hours of labor
performed by journeymen, the Administrator of
Apprenticeship may grant a

certificate exempting the contractor from the 1-to-5 hourly
ratio, as set forth in this section for that craft or trade. (k) An
apprenticeship program has the discretion to grant to a
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participating contractor or contractor association a
certificate,

which shall be subject to the approval of the Administrator
of Apprenticeship, exempting the contractor from the 1-to-5
ratio set forth in this section when it finds that any one of
the following conditions is met:

(1) Unemployment for the previous three-month
period in the area
exceeds an average of 15 percent.

(2) The number of apprentices in training in the
area exceeds a ratio of 1 to 5.

(3) There is a showing that the apprenticeable craft
or trade is replacing at least one-thirtieth of its journeymen
annually through apprenticeship training, either on a
statewide basis or on a local basis.

(4) Assignment of an apprentice to any work
performed under a public works contract would create a
condition that would jeopardize his or her life or the life,
safety, or property of fellow employees or the public at large,
or the specific task to which the apprentice is to be assigned
is of a nature that training cannot be provided by a
journeyman. (I) When an exemption is granted pursuant to
subdivision (k) to an
organization that represents contractors in a specific trade
from
the 1-to-5 ratio on a local or statewide basis, the member
contractors shall not be required to submit individual
applications for approval to local joint apprenticeship
committees, if they are already covered by the local
apprenticeship standards. (m) (1) A contractor to whom a
contract is awarded, who, in performing any of the work
under the contract, employs journeymen or apprentices in
any apprenticeable craft or trade shall contribute to the
California Apprenticeship Council the same amount that the
director determines is the prevailing amount of
apprenticeship training contributions in the area of the
public works site. A contractor may take as a credit for
payments to the council any amounts paid by the contractor
to an approved apprenticeship program that can supply
apprentices to the site of the public works project. The
contractor may add the amount of the contributions in
computing his or her bid for the contract.

(2) At the conclusion of the 2002-03 fiscal year and
each fiscal year thereafter, the California Apprenticeship
Council shall distribute training contributions received by
the council under this subdivision, less the expenses of the
Department of Industrial Relations for administering this
subdivision, by making grants to approved apprenticeship
programs for the purpose of training apprentices. The funds
shall be distributed as follows:

(A) If there is an approved multiemployer
apprenticeship program serving the same craft or trade and
geographic area for which the training contributions were
made to the council, a grant to that program shall be made.

(B) If there are two or more approved
multiemployer apprenticeship programs serving the same
craft or trade and geographic area for which the training
contributions were made to the council, the grant shall be
divided among those programs based on the number of
apprentices registered in each program.

(C) All training contributions not distributed under
subparagraphs (A) and (B) shall be used to defray the future
expenses of the Department of Industrial Relations for the
administration and enforcement of apprenticeship
standards and requirements under this code.

(3) All training contributions received pursuant to
this
subdivision shall be deposited in the Apprenticeship
Training Contribution Fund, which is hereby created in the
State Treasury.

Upon appropriation by the Legislature, all moneys in the
Apprenticeship Training Contribution Fund shall be used for
the

purpose of carrying out this subdivision and to pay the
expenses of the Department of Industrial Relations. (n) The
body awarding the contract shall cause to be inserted in the
contract stipulations to effectuate this section. The
stipulations shall fix the responsibility of compliance with
this section for all apprenticeable occupations with the
prime contractor. (o) This section does not apply to
contracts of general contractors or to contracts of specialty
contractors not bidding for work through a general or prime
contractor when the contracts of general contractors or
those specialty contractors involve less than thirty thousand
dollars ($30,000). (p) An awarding body that implements an
approved labor compliance program in accordance with
subdivision (b) of Section 1771.5 may, with the approval of
the director, assist in the enforcement of this section under
the terms and conditions prescribed by the director.

1777.6. An employer or a labor union shall not refuse to
accept otherwise qualified employees as registered
apprentices on any public works on any basis listed in
subdivision (a) of Section 12940 of the Government Code,
as those bases are defined in Sections 12926 and 12926.1 of
the Government Code, except as provided in Section 3077 of
this code and Section 12940 of the Government Code.

1777.7.  (a) (1) A contractor or subcontractor that is
determined by the Labor Commissioner to have knowingly
violated Section 1777.5 shall forfeit as a civil penalty an
amount not exceeding one hundred dollars ($100) for each
full calendar day of noncompliance. The amount of this
penalty may be reduced by the Labor Commissioner if the
amount of the penalty would be disproportionate to the
severity of the violation. A contractor or subcontractor that
knowingly commits a second or subsequent violation of
Section 1777.5 within a three-year period, where the
noncompliance results in apprenticeship training not being
provided as required by this chapter, shall forfeit as a civil
penalty the sum of not more than three hundred dollars
($300) for each full calendar day of noncompliance.
Notwithstanding Section 1727, upon receipt of a
determination that a civil penalty has been imposed by the
Labor Commissioner, the awarding body shall withhold the
amount of the civil penalty from contract progress payments
then due or to become due. (2) In lieu of the penalty
provided for in this subdivision, the Labor Commissioner

Updated 8/29/14 12



may, for a first-time violation and with the concurrence of an
apprenticeship program described in subdivision (d), order
the contractor or subcontractor to provide apprentice
employment equivalent to the work hours that would have
been provided for apprentices during the period of
noncompliance. (b) In the event a contractor or
subcontractor is determined by the Labor Commissioner to
have knowingly committed a serious violation of any
provision of Section 1777.5, the Labor Commissioner may
also deny to the contractor or subcontractor, and to its
responsible officers, the right to bid on or be awarded or
perform work as a subcontractor on any public works
contract for a period of up to one year for the first violation
and for a period of up to three years for a second or
subsequent violation. Each period of debarment shall run
from the date the determination of noncompliance by the
Labor Commissioner becomes a final order. (c)

(1) An affected contractor, subcontractor, or
responsible officer may obtain a review of the determination
of the Labor Commissioner imposing the debarment or civil
penalty by transmitting a written request to the office of the
Labor Commissioner that appears on the determination
within 60 days after service of the determination of
debarment or civil penalty. If no hearing is requested within
60 days after service of the determination, the determination
shall become final.

(2) The provisions of Section 1742 shall apply to the
review of any determination issued pursuant to subdivision
(a) or (b), subject to the following:

(A) The provisions of Section 1742 and any
regulations implementing that section shall apply to a
responsible officer who requests review of a determination
under this section to the same extent as any affected
contractor or subcontractor who requests review.

(B) In the review of a determination under this
section, the affected contractor, subcontractor, or
responsible officer shall have the burden of providing
evidence of compliance with Section 1777.5.

(3) For purposes of this section, a determination
issued pursuant to subdivision (a) or (b) includes a
determination that has been approved by the Labor
Commissioner and issued by an awarding body that has
been authorized to assist the director in the enforcement of
Section 1777.5 pursuant to subdivision (p) of that section.
The Labor Commissioner shall have the right to intervene in
any proceeding for review of a determination issued by an
awarding body. If the involvement of the Labor
Commissioner in a labor compliance program enforcement
action is limited to a review of the determination and the
matter is resolved without litigation by or against the Labor
Commissioner or the department, the awarding body shall
enforce any applicable penalties, as specified in this section,
and shall deposit any penalties and forfeitures collected in
the General Fund.

(4) The Labor Commissioner may certify a copy of
the final order of the Director of Industrial Relations and file
it with the clerk of the superior court in any county in which
the affected contractor or subcontractor has property or has
or had a place of business. The clerk, immediately upon the
filing, shall enter judgment for the state against the person

assessed in the amount shown on the certified order. A
judgment entered pursuant to this section shall bear the
same rate of interest and shall have the same effect as other
judgments and be given the same preference allowed by the
law on other judgments rendered for claims for taxes. The
clerk shall not charge for the service performed by him or
her pursuant to this section. An awarding body that has
withheld funds in response to a determination imposing a
penalty under this section shall, upon

receipt of a certified copy of a final order that is no longer
subject to judicial review, promptly transmit the withheld
funds, up to the amount of the certified order, to the Labor
Commissioner. (d) If a subcontractor is found to have
violated Section 1777.5,

the prime contractor of the project is not liable for any
penalties under subdivision (a), unless the prime contractor
had knowledge of the subcontractor's failure to comply with
the provisions of Section 1777.5 or unless the prime
contractor fails to comply with any of the following
requirements:

(1) The contract executed between the contractor
and the subcontractor or the performance of work on the
public works project shall include a copy of the provisions of
Sections 1771, 1775,1776, 1777.5, 1813, and 1815.

(2) The contractor shall continually monitor a
subcontractor's use of apprentices required to be employed
on the public works project pursuant to subdivision (d) of
Section 1777.5, including, but not limited to, periodic review
of the certified payroll of the subcontractor.

(3) Upon becoming aware of a failure of the
subcontractor to employ the required number of
apprentices, the contractor shall take corrective action,
including, but not limited to, retaining funds due the
subcontractor for work performed on the public works
project until the failure is corrected.

(4) Prior to making the final payment to the
subcontractor for work performed on the public works
project, the contractor shall obtain a declaration signed
under penalty of perjury from the subcontractor that the
subcontractor has employed the required number of
apprentices on the public works project. (e) Any funds
withheld by the awarding body pursuant to this section shall
be deposited in the General Fund if the awarding body is a
state entity, or in the equivalent fund of an awarding body if
the awarding body is an entity other than the state. (f)

(1) The Labor Commissioner shall consider, in
setting the amount of a monetary penalty, in determining
whether a violation is serious, and in determining whether
and for how long a party should be debarred for violating
this section, all of the following circumstances:

(A) Whether the violation was intentional.

(B) Whether the party has committed other
violations of Section 1777.5.

(C) Whether, upon notice of the violation, the party
took steps to voluntarily remedy the violation.

(D) Whether, and to what extent, the violation
resulted in lost training opportunities for apprentices.

(E) Whether, and to what extent, the violation
otherwise harmed apprentices or apprenticeship programs.
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(2) If a party seeks review of a decision by the Labor
Commissioner to impose a monetary penalty or period of
debarment, the Director of Industrial Relations shall decide
de novo the appropriate penalty, by considering the same
factors set forth above. (g) The interpretation of Section
1777.5 and the substantive requirements of this section,
including the limitations period for issuing a determination
under subdivision (a) or (b), shall be in accordance with the
regulations of the California Apprenticeship Council. The
Director of Industrial Relations may adopt regulations to
establish guidelines for the imposition of monetary penalties
and periods of debarment and ay designate precedential
decisions under Section 11425.60 of the Government Code.

1778. Every person, who individually or as a representative
of an awarding or public body or officer, or as a contractor or
subcontractor doing public work, or agent or officer thereof,
who takes, receives, or conspires with another to take or
receive, for his own use or the use of any other person any
portion of the wages of any workman or working
subcontractor, in connection with services rendered upon
any public work is guilty of a felony.

1779. Any person or agent or officer thereof who charges,
collects, or attempts to charge or collect, directly or
indirectly, a fee or valuable consideration for registering any
person for public work, or for giving information as to where
such employment may be procured, or for placing, assisting
in placing, or attempting to place, any person in public work,
whether the person is to work directly for the State, or any
political subdivision or for a contractor or subcontractor
doing public work is guilty of a misdemeanor.

1780. Any person acting on behalf of the State or any
political subdivision, or any contractor or subcontractor or
agent or representative thereof, doing any public work who
places any order for the employment of a workman on
public work where the filling of the order for employment
involves the charging of a fee, or the receiving of a valuable
consideration from any applicant for employment is guilty of
a misdemeanor.

1781. (a) (1) Notwithstanding any other provision of law, a
contractor may, subject to paragraphs (2) and (3), bring an
action in a court of competent jurisdiction to recover from
the body awarding a contract for a public work or otherwise
undertaking any public work any increased costs incurred by
the contractor as a result of any decision by the body, the
Department of Industrial Relations, or a court that classifies,
after the time at which the body accepts the contractor's bid
or awards the contractor a contract in circumstances where
no bid is solicited, the work covered by the bid or contract as
a "public work," as defined in this chapter, to which Section
1771 applies, if that body, before the bid opening or
awarding of the contract, failed to identify as a "public
work," as defined in this chapter, in the bid specification or

in the contract documents that portion of the work that the
decision classifies as a "public work."

(2) The body awarding a contract for a public work
or otherwise undertaking any public work is not liable for
increased costs in an action described in paragraph (1) if all
of the following conditions are met:

(A) The contractor did not directly submit a bid to,
or directly
contract with, that body.

(B) The body stated in the contract, agreement,
ordinance, or other written arrangement by which it
undertook the public work that the work described in
paragraph (1) was a "public work," as defined in this
chapter, to which Section 1771 applies, and obligated the
party with whom the body makes its written arrangement to
cause the work described in paragraph (1) to be performed
as a "public work."

(C) The body fulfilled all of its duties, if any, under
the Civil Code or any other provision of law pertaining to the
body providing and maintaining bonds to secure the
payment of contractors, including the payment of wages to
workers performing the work described in paragraph (1).

(3) If a contractor did not directly submit a bid to,
or directly contract with a body awarding a contract for, or
otherwise undertaking a public work, the liability of that body
in an action commenced by the contractor under
subdivision (a) is limited to that portion of a judgment,
obtained by that contractor against the body that solicited
the contractor's bid or awarded the contract to the
contractor that the contractor is unable to satisfy. For
purposes of this paragraph, a contractor may not be deemed
to be unable to satisfy any portion of a judgment unless, in
addition to other collection measures, the contractor has
made a good faith attempt to collect that portion of the
judgment against a surety bond, guarantee, or some other
form of assurance. (b) When construction has not
commenced at the time a final decision by the Department
of Industrial Relations or a court classifies all or part of the
work covered by the bid or contract as a "public work," as
defined in this chapter, the body that solicited the bid or
awarded the contract shall rebid the "public work" covered
by the contract as a "public work," any bid that was
submitted and any contract that was executed for this work
are null and void, and the contractor may not be
compensated for any non-construction work already
performed unless the body soliciting the bid or awarding the
contract has agreed to compensate the contractor for this
work. (c) For purposes of this section:

(1) "Awarding body" does not include the
Department of General
Services, the Department of Transportation, or the
Department of Water Resources.

(2) "Increased costs" includes, but is not limited to:
(A) Labor cost increases required to be paid to workers who
perform or performed work on the "public work" as a result
of the events described in subdivision (a). (B) Penalties for a
violation of this article for which the contractor is liable, and
which violation is the result of the events described in
subdivision (a).
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Executive Order
11246

Source:
http://www.dol.gov/ofccp/regs/compliance/fs11246.htm

SOURCE: The provisions of Executive Order 11246
of Sept. 24, 1965, appear at 30 FR 12319, 12935, 3
CFR, 1964-1965 Comp., p.339, unless otherwise
noted.

Under and by virtue of the authority vested in me as
President of the United States by the Constitution
and statutes of the United States, it is ordered as
follows:

Part | — Nondiscrimination in Government
Employment

[Part | superseded by EO 11478 of Aug. 8, 1969, 34
FR 12985, 3 CFR, 1966-1970 Comp., p. 803]

Part Il - Nondiscrimination in Employment by
Government Contractors and Subcontractors

Subpart A - Duties of the Secretary of Labor

SEC. 201.The Secretary of Labor shall be
responsible for the administration and enforcement
of Parts Il and Il of this Order. The Secretary shall
adopt such rules and regulations and issue such
orders as are deemed necessary and appropriate to
achieve the purposes of Parts Il and Il of this
Order.

[Sec. 201 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

Subpart B - Contractors' Agreements

SEC. 202. Except in contracts exempted in
accordance with Section 204 of this Order, all
Government contracting agencies shall include in
every Government contract hereafter entered into
the following provisions:

During the performance of this contract, the
contractor agrees as follows:

The contractor will not discriminate
against any employee or applicant for
employment because of race, color,
religion, sex, or national origin. The
contractor will take affirmative action to
ensure that applicants are employed, and
that employees are treated during
employment, without regard to their race,
color, religion, sex or national origin. Such
action shall include, but not be limited to
the following: employment, upgrading,
demotion, or transfer; recruitment or
recruitment  advertising;  layoff  or
termination; rates of pay or other forms of
compensation; and selection for training,
including apprenticeship. The contractor
agrees to post in conspicuous places,
available to employees and applicants for
employment, notices to be provided by the
contracting  officer setting forth the
provisions of this nondiscrimination
clause.

The contractor will, in all solicitations or
advancements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive
consideration for employment without
regard to race, color, religion, sex or
national origin.

The contractor will send to each labor
union or representative of workers with
which he has a collective bargaining
agreement or  other  contract or
understanding, a notice, to be provided by
the agency contracting officer, advising the
labor union or workers' representative of
the contractor's commitments under
Section 202 of Executive Order No. 11246
of September 24, 1965, and shall post
copies of the notice in conspicuous places
available to employees and applicants for
employment.

The contractor will comply with all
provisions of Executive Order No. 11246 of
Sept. 24, 1965, and of the rules,
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regulations, and relevant orders of the
Secretary of Labor.

The contractor will furnish all information
and reports required by Executive Order
No. 11246 of September 24, 1965, and by
the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto,
and will permit access to his books,
records, and accounts by the contracting
agency and the Secretary of Labor for
purposes of investigation to ascertain
compliance with such rules, regulations,
and orders.

In the event of the contractor's
noncompliance with the nondiscrimination
clauses of this contract or with any of such
rules, regulations, or orders, this contract
may be cancelled, terminated, or
suspended in whole or in part and the
contractor may be declared ineligible for
further ~ Government  contracts  in
accordance with procedures authorized in
Executive Order No. 11246 of Sept. 24,
1965, and such other sanctions may be
imposed and remedies invoked as
provided in Executive Order No. 11246 of
September 24, 1965, or by rule, regulation,
or order of the Secretary of Labor, or as
otherwise provided by law.

The contractor will include the provisions
of paragraphs (1) through (7) in every
subcontract or purchase order unless
exempted by rules, regulations, or orders
of the Secretary of Labor issued pursuant
to Section 204 of Executive Order No.
11246 of September 24, 1965, so that such
provisions will be binding upon each
subcontractor or vendor. The contractor
will take such action with respect to any
subcontract or purchase order as may be
directed by the Secretary of Labor as a
means of enforcing such provisions
including sanctions for noncompliance:
Provided, however, that in the event the
contractor becomes involved in, or is
threatened  with, litigation with a

subcontractor or vendor as a result of such
direction, the contractor may request the
United States to enter into such litigation
to protect the interests of the United
States." [Sec. 202 amended by EO 11375 of
Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-
1970 Comp., p. 684, EO 12086 of Oct. 5,
1978, 43 FR 46501, 3 CFR, 1978 Comp., p.
230]

SEC. 203.

Each contractor having a contract
containing the provisions prescribed in
Section 202 shall file, and shall cause each
of his subcontractors to file, Compliance
Reports with the contracting agency or the
Secretary of Labor as may be directed.
Compliance Reports shall be filed within
such times and shall contain such
information as to the practices, policies,
programs, and employment policies,
programs, and employment statistics of
the contractor and each subcontractor, and
shall be in such form, as the Secretary of
Labor may prescribe.

Bidders or prospective contractors or
subcontractors may be required to state
whether they have participated in any
previous contract subject to the provisions
of this Order, or any preceding similar
Executive order, and in that event to
submit, on behalf of themselves and their
proposed  subcontractors, Compliance
Reports prior to or as an initial part of their
bid or negotiation of a contract.

Whenever the contractor or subcontractor
has a collective bargaining agreement or
other contract or understanding with a
labor union or an agency referring workers
or providing or supervising apprenticeship
or training for such workers, the
Compliance Report shall include such
information as to such labor union's or
agency's practices and policies affecting
compliance as the Secretary of Labor may
prescribe: Provided, That to the extent such
information is  within the exclusive
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possession of a labor union or an agency
referring  workers  or  providing or
supervising apprenticeship or training and
such labor union or agency shall refuse to
furnish such information to the contractor,
the contractor shall so certify to the
Secretary of Labor as part of its
Compliance Report and shall set forth what
efforts he has made to obtain such
information.

d. The Secretary of Labor may direct that any
bidder or prospective contractor or
subcontractor shall submit, as part of his
Compliance Report, a statement in writing,
signed by an authorized officer or agent on
behalf of any labor union or any agency
referring  workers or  providing or
supervising  apprenticeship or other
training, with which the bidder or
prospective  contractor  deals,  with
supporting information, to the effect that
the signer's practices and policies do not
discriminate on the grounds of race, color,
religion, sex or national origin, and that the
signer either will affirmatively cooperate in
the implementation of the policy and
provisions of this Order or that it consents
and agrees that recruitment, employment,
and the terms and conditions of
employment under the proposed contract
shall be in accordance with the purposes
and provisions of the order. In the event
that the union, or the agency shall refuse to
execute such a statement, the Compliance
Report shall so certify and set forth what
efforts have been made to secure such a
statement and such additional factual
material as the Secretary of Labor may
require.

[Sec. 203 amended by EO 11375 of Oct. 13, 1967,
32 FR 14303, 3 CFR, 1966-1970 Comp., p. 684; EO
12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

SEC. 204

a. The Secretary of Labor may, when the
Secretary deems that special

circumstances in the national interest so
require, exempt a contracting agency from
the requirement of including any or all of
the provisions of Section 202 of this Order
in any specific contract, subcontract, or
purchase order.

The Secretary of Labor may, by rule or
regulation, exempt certain classes of
contracts, subcontracts, or purchase
orders (1) whenever work is to be or has
been performed outside the United States
and no recruitment of workers within the
limits of the United States is involved; (2)
for standard commercial supplies or raw
materials; (3) involving less than specified
amounts of money or specified numbers of
workers; or (4) to the extent that they
involve subcontracts below a specified tier.

Section 202 of this Order shall not apply to
a Government contractor or subcontractor
that is a religious corporation, association,
educational institution, or society, with
respect to the employment of individuals
of a particular religion to perform work
connected with the carrying on by such
corporation,  association,  educational
institution, or society of its activities. Such
contractors and subcontractors are not
exempted or excused from complying with
the other requirements contained in this
Order.

The Secretary of Labor may also provide, by
rule, regulation, or order, for the exemption
of facilities of a contractor that are in all
respects separate and distinct from
activities of the contractor related to the
performance of the contract: provided, that
such an exemption will not interfere with or
impede the effectuation of the purposes of
this Order: and provided further, that in
the absence of such an exemption all
facilities shall be covered by the provisions
of this Order."

[Sec. 204 amended by EO 13279 of Dec. 16, 2002,
67 FR 77141, 3 CFR, 2002 Comp., p. 77141 - 77144]
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Subpart C - Powers and Duties of the Secretary of
Labor and the Contracting Agencies

SEC. 205. The Secretary of Labor shall be
responsible for securing compliance by all
Government contractors and subcontractors with
this Order and any implementing rules or
regulations. All contracting agencies shall comply
with the terms of this Order and any implementing
rules, regulations, or orders of the Secretary of
Labor. Contracting agencies shall cooperate with
the Secretary of Labor and shall furnish such
information and assistance as the Secretary may
require.

[Sec. 205 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 206.

a. The Secretary of Labor may investigate the
employment practices of any Government
contractor or subcontractor to determine
whether or not the contractual provisions
specified in Section 202 of this Order have
been violated. Such investigation shall be
conducted in accordance with the
procedures established by the Secretary of
Labor.

b. The Secretary of Labor may receive and
investigate complaints by employees or
prospective employees of a Government
contractor or subcontractor which allege
discrimination contrary to the contractual
provisions specified in Section 202 of this
Order.

[Sec. 206 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 207. The Secretary of Labor shall use his/her
best efforts, directly and through interested Federal,
State, and local agencies, contractors, and all other
available instrumentalities to cause any labor union
engaged in work under Government contracts or
any agency referring workers or providing or
supervising apprenticeship or training for or in the
course of such work to cooperate in the
implementation of the purposes of this Order. The

Secretary of Labor shall, in appropriate cases, notify
the Equal Employment Opportunity Commission,
the Department of Justice, or other appropriate
Federal agencies whenever it has reason to believe
that the practices of any such labor organization or
agency violate Title VI or Title VII of the Civil Rights
Act of 1964 or other provision of Federal law.

[Sec. 207 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 208.

a. The Secretary of Labor, or any agency,
officer, or employee in the executive branch
of the Government designated by rule,
regulation, or order of the Secretary, may
hold such hearings, public or private, as
the Secretary may deem advisable for
compliance, enforcement, or educational
purposes.

b. The Secretary of Labor may hold, or cause
to be held, hearings in accordance with
Subsection of this Section prior to
imposing, ordering, or recommending the
imposition of penalties and sanctions
under this Order. No order for debarment
of any contractor from further Government
contracts under Section 209(6) shall be
made without affording the contractor an
opportunity for a hearing.

Subpart D - Sanctions and Penalties

SEC. 209. In accordance with such rules,
regulations, or orders as the Secretary of Labor may
issue or adopt, the Secretary may:

1. Publish, or cause to be published, the
names of contractors or unions which it
has concluded have complied or have
failed to comply with the provisions of this
Order or of the rules, regulations, and
orders of the Secretary of Labor.

2. Recommend to the Department of Justice
that, in cases in which there is substantial
or material violation or the threat of
substantial or material violation of the
contractual provisions set forth in Section
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202 of this Order, appropriate proceedings
be brought to enforce those provisions,
including the enjoining, within the
limitations  of  applicable law, of
organizations, individuals, or groups who
prevent directly or indirectly, or seek to
prevent directly or indirectly, compliance
with the provisions of this Order.

3. Recommend to the Equal Employment
Opportunity Commission or the
Department of Justice that appropriate
proceedings be instituted under Title VII of
the Civil Rights Act of 1964.

4. Recommend to the Department of Justice
that criminal proceedings be brought for
the furnishing of false information to any
contracting agency or to the Secretary of
Labor as the case may be.

5. After consulting with the contracting
agency, direct the contracting agency to
cancel, terminate, suspend, or cause to be
cancelled, terminated, or suspended, any
contract, or any portion or portions
thereof, for failure of the contractor or
subcontractor to comply with equal
employment opportunity provisions of the
contract. Contracts may be cancelled,
terminated, or suspended absolutely or
continuance of contracts may be
conditioned upon a program for future
compliance approved by the Secretary of
Labor.

6. Provide that any contracting agency shall
refrain from entering into further contracts,
or extensions or other modifications of
existing contracts, with any noncomplying
contractor, until such contractor has
satisfied the Secretary of Labor that such
contractor has established and will carry
out personnel and employment policies in
compliance with the provisions of this
Order.

(b) Pursuant to rules and regulations prescribed by
the Secretary of Labor, the Secretary shall make
reasonable efforts, within a reasonable time

limitation, to secure compliance with the contract
provisions of this Order by methods of conference,
conciliation, mediation, and persuasion before
proceedings shall be instituted under subsection
(a)(2) of this Section, or before a contract shall be
cancelled or terminated in whole or in part under
subsection (a) (5) of this Section.

[Sec. 209 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 210. Whenever the Secretary of Labor makes a
determination under Section 209, the Secretary
shall promptly notify the appropriate agency. The
agency shall take the action directed by the
Secretary and shall report the results of the action it
has taken to the Secretary of Labor within such time
as the Secretary shall specify. If the contracting
agency fails to take the action directed within thirty
days, the Secretary may take the action directly.

[Sec. 210 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p 230]

SEC. 211. If the Secretary shall so direct, contracting
agencies shall not enter into contracts with any
bidder or prospective contractor unless the bidder
or prospective contractor has satisfactorily
complied with the provisions of this Order or
submits a program for compliance acceptable to
the Secretary of Labor.

[Sec. 211 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 212. When a contract has been cancelled or
terminated under Section 209(a)(5) or a contractor
has been debarred from further Government
contracts under Section 209(a)(6) of this Order,
because of noncompliance with the contract
provisions specified in Section 202 of this Order,
the Secretary of Labor shall promptly notify the
Comptroller General of the United States.

[Sec. 212 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

Subpart E - Certificates of Merit

SEC. 213. The Secretary of Labor may provide for
issuance of a United States Government Certificate
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of Merit to employers or labor unions, or other
agencies which are or may hereafter be engaged in
work under Government contracts, if the Secretary
is satisfied that the personnel and employment
practices of the employer, or that the personnel,
training, apprenticeship, membership, grievance
and representation, upgrading, and other practices
and policies of the labor union or other agency
conform to the purposes and provisions of this
Order.

SEC. 214. Any Certificate of Merit may at any time
be suspended or revoked by the Secretary of Labor
if the holder thereof, in the judgment of the
Secretary, has failed to comply with the provisions
of this Order.

SEC. 215. The Secretary of Labor may provide for
the exemption of any employer, labor union, or
other agency from any reporting requirements
imposed under or pursuant to this Order if such
employer, labor union, or other agency has been
awarded a Certificate of Merit which has not been
suspended or revoked.

Part 11l - Nondiscrimination Provisions in Federally
Assisted Construction Contracts

SEC. 301. Each executive department and agency,
which administers a program involving Federal
financial assistance shall require as a condition for
the approval of any grant, contract, loan, insurance,
or guarantee thereunder, which may involve a
construction contract, that the applicant for Federal
assistance undertake and agree to incorporate, or
cause to be incorporated, into all construction
contracts paid for in whole or in part with funds
obtained from the Federal Government or borrowed
on the credit of the Federal Government pursuant
to such grant, contract, loan, insurance, or
guarantee, or undertaken pursuant to any Federal
program involving such grant, contract, loan,
insurance, or guarantee, the provisions prescribed
for Government contracts by Section 202 of this
Order or such modification thereof, preserving in
substance the contractor's obligations thereunder,
as may be approved by the Secretary of Labor,
together with such additional provisions as the
Secretary deems appropriate to establish and
protect the interest of the United States in the

enforcement of those obligations. Each such
applicant shall also undertake and agree (1) to
assist and cooperate actively with the Secretary of
Labor in obtaining the compliance of contractors
and subcontractors with those contract provisions
and with the rules, regulations and relevant orders
of the Secretary, (2) to obtain and to furnish to the
Secretary of Labor such information as the Secretary
may require for the supervision of such compliance,
(3) to carry out sanctions and penalties for violation
of such obligations imposed upon contractors and
subcontractors by the Secretary of Labor pursuant
to Part Il, Subpart D, of this Order, and (4) to
refrain from entering into any contract subject to
this Order, or extension or other modification of
such a contract with a contractor debarred from
Government contracts under Part Il, Subpart D, of
this Order.

[Sec. 301 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 302.

a. "Construction contract" as used in this
Order means any contract for the
construction, rehabilitation, alteration,
conversion, extension, or repair of
buildings, highways, or other
improvements to real property.

b. The provisions of Part Il of this Order shall
apply to such construction contracts, and
for purposes of such application the
administering department or agency shall
be considered the contracting agency
referred to therein.

c. The term "applicant" as used in this Order
means an applicant for Federal assistance
or, as determined by agency regulation,
other program participant, with respect to
whom an application for any grant,
contract, loan, insurance, or guarantee is
not finally acted upon prior to the effective
date of this Part, and it includes such an
applicant after he/she becomes a recipient
of such Federal assistance.

SEC. 303.
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a. The Secretary of Labor shall be responsible
for obtaining the compliance of such
applicants with their undertakings under
this Order. Each administering department
and agency is directed to cooperate with
the Secretary of Labor and to furnish the
Secretary such information and assistance
as the Secretary may require in the
performance of the Secretary's functions
under this Order.

b. In the event an applicant fails and refuses
to comply with the applicant's
undertakings pursuant to this Order, the
Secretary of Labor may, after consulting
with the administering department or
agency, take any or all of the following
actions: (1) direct any administering
department or agency to cancel, terminate,
or suspend in whole or in part the
agreement, contract or other arrangement
with such applicant with respect to which
the failure or refusal occurred; (2) direct
any administering department or agency to
refrain  from extending any further
assistance to the applicant under the
program with respect to which the failure
or refusal occurred until satisfactory
assurance of future compliance has been
received by the Secretary of Labor from
such applicant; and (3) refer the case to
the Department of Justice or the Equal
Employment Opportunity Commission for
appropriate law enforcement or other
proceedings.

c. In no case shall action be taken with
respect to an applicant pursuant to clause
(1) or (2) of subsection (b) without notice
and opportunity for hearing.

[Sec. 303 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 304. Any executive department or agency
which imposes by rule, regulation, or order
requirements of nondiscrimination in employment,
other than requirements imposed pursuant to this
Order, may delegate to the Secretary of Labor by
agreement such responsibilities with respect to

compliance standards, reports, and procedures as
would tend to bring the administration of such
requirements  into  conformity  with  the
administration of requirements imposed under this
Order: Provided, That actions to effect compliance
by recipients of Federal financial assistance with
requirements imposed pursuant to Title VI of the
Civil Rights Act of 1964 shall be taken in conformity
with the procedures and limitations prescribed in
Section 602 thereof and the regulations of the
administering department or agency issued
thereunder.

Part IV - Miscellaneous

SEC. 401. The Secretary of Labor may delegate to
any officer, agency, or employee in the Executive
branch of the Government, any function or duty of
the Secretary under Parts Il and Il of this Order.

[Sec. 401 amended by EO 12086 of Oct. 5, 1978, 43
FR 46501, 3 CFR, 1978 Comp., p. 230]

SEC. 402. The Secretary of Labor shall provide
administrative support for the execution of the
program known as the "Plans for Progress."

SEC. 403.

a. Executive Orders Nos. 10590 (January 19,
1955), 10722 (August 5, 1957), 10925
(March 6, 1961), 11114 (June 22, 1963),
and 11162 (July 28, 1964), are hereby
superseded and the President's Committee
on Equal Employment Opportunity
established by Executive Order No. 10925
is hereby abolished. All records and
property in the custody of the Committee
shall be transferred to the Office of
Personnel Management and the Secretary
of Labor, as appropriate.

b. Nothing in this Order shall be deemed to
relieve any person of any obligation
assumed or imposed under or pursuant to
any Executive Order superseded by this
Order. All rules, regulations, orders,
instructions, designations, and other
directives issued by the President's
Committee on  Equal Employment
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Opportunity and those issued by the heads
of various departments or agencies under
or pursuant to any of the Executive orders
superseded by this Order, shall, to the
extent that they are not inconsistent with
this Order, remain in full force and effect
unless and until revoked or superseded by
appropriate authority. References in such
directives to provisions of the superseded
orders shall be deemed to be references to
the comparable provisions of this Order.

[Sec. 403 amended by EO 12107 of Dec. 28, 1978,
44 FR 1055, 3 CFR, 1978 Comp., p, 264]

SEC. 404. The General Services Administration shall
take appropriate action to revise the standard
Government contract forms to accord with the
provisions of this Order and of the rules and
regulations of the Secretary of Labor.

SEC. 405. This Order shall become effective thirty
days after the date of this Order.
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29 CFR 5.5

Source: http://bit.ly/TmWs0Sd

Contract provisions and related matters.

(a) The Agency head shall cause or require the
contracting officer to insert in full in any contract in
excess of $2,000 which is entered into for the actual
construction, alteration and/or repair, including
painting and decorating, of a public building or
public work, or building or work financed in whole
or in part from Federal funds or in accordance with
guarantees of a Federal agency or financed from
funds obtained by pledge of any contract of a
Federal agency to make a loan, grant or annual
contribution (except where a different meaning is
expressly indicated), and which is subject to the
labor standards provisions of any of the acts listed
in §5.1, the following clauses (or any modifications
thereof to meet the particular needs of the agency,
Provided, That such modifications are first
approved by the Department of Labor):

(1) Minimum wages. (i) All laborers and
mechanics employed or working upon the site of
the work (or under the United States Housing Act
of 1937 or under the Housing Act of 1949 in the
construction or development of the project), will be
paid unconditionally and not less often than once a
week, and without subsequent deduction or rebate
on any account (except such payroll deductions as
are permitted by regulations issued by the Secretary
of Labor under the Copeland Act (29 CFR part 3)),
the full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those
contained in the wage determination of the
Secretary of Labor which is attached hereto and
made a part hereof, regardless of any contractual
relationship which may be alleged to exist between
the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated
for bona fide fringe benefits under section 1(b)(2)
of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such
laborers or mechanics, subject to the provisions of
paragraph (a)(1)(iv) of this section; also, regular
contributions made or costs incurred for more than
a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the
particular weekly period, are deemed to be
constructively made or incurred during such weekly

period. Such laborers and mechanics shall be paid
the appropriate wage rate and fringe benefits on the
wage determination for the classification of work
actually performed, without regard to skill, except as
provided in §5.5(a)(4). Laborers or mechanics
performing work in more than one classification
may be compensated at the rate specified for each
classification for the time actually worked therein:
Provided, That the employer's payroll records
accurately set forth the time spent in each
classification in which work is performed. The wage
determination (including any additional
classification and wage rates conformed under
paragraph (a)(1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all
times by the contractor and its subcontractors at
the site of the work in a prominent and accessible
place where it can be easily seen by the workers.

(i) (A) The contracting officer shall require
that any class of laborers or mechanics, including
helpers, which is not listed in the wage
determination and which is to be employed under
the contract shall be classified in conformance with
the wage determination. The contracting officer
shall approve an additional classification and wage
rate and fringe benefits therefore only when the
following criteria have been met:

(7) The work to be performed by the
classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by
the construction industry; and

(3) The proposed wage rate, including any
bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage
determination.

(B) If the contractor and the laborers and
mechanics to be employed in the classification (if
known), or their representatives, and the
contracting officer agree on the classification and
wage rate (including the amount designated for
fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer
to the Administrator of the Wage and Hour
Division, Employment Standards Administration,
U.S. Department of Labor, Washington, DC 20210.
The Administrator, or an authorized representative,
will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so
advise the contracting officer or will notify the
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contracting officer within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or
mechanics to be employed in the classification or
their representatives, and the contracting officer do
not agree on the proposed classification and wage
rate (including the amount designated for fringe
benefits, where appropriate), the contracting officer
shall refer the questions, including the views of all
interested parties and the recommendation of the
contracting officer, to the Administrator for
determination. The Administrator, or an authorized
representative, will issue a determination within 30
days of receipt and so advise the contracting officer
or will notify the contracting officer within the 30-
day period that additional time is necessary.

(D) The wage rate (including fringe benefits
where appropriate) determined pursuant to
paragraphs (a)(1)(ii) (B) or (C) of this section, shall
be paid to all workers performing work in the
classification under this contract from the first day
on which work is performed in the classification.

(ili) Whenever the minimum wage rate
prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not
expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments
to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or
mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the
Secretary of Labor has found, upon the written
request of the contractor, that the applicable
standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the contractor to
set aside in a separate account assets for the
meeting of obligations under the plan or program.

(2) Withholding. The (write in name of
Federal Agency or the loan or grant recipient) shall
upon its own action or upon written request of an
authorized representative of the Department of
Labor withhold or cause to be withheld from the
contractor under this contract or any other Federal
contract with the same prime contractor, or any
other federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held

by the same prime contractor, so much of the
accrued payments or advances as may be
considered necessary to pay laborers and
mechanics, including apprentices, trainees, and
helpers, employed by the contractor or any
subcontractor the full amount of wages required by
the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site
of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), all or
part of the wages required by the contract, the
(Agency) may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as
may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds
until such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and
basic records relating thereto shall be maintained
by the contractor during the course of the work and
preserved for a period of three years thereafter for
all laborers and mechanics working at the site of the
work (or under the United States Housing Act of
1937, or under the Housing Act of 1949, in the
construction or development of the project). Such
records shall contain the name, address, and social
security number of each such worker, his or her
correct classification, hourly rates of wages paid
(including rates of contributions or costs
anticipated for bona fide fringe benefits or cash
equivalents thereof of the types described in section
1(b) (2) (B) of the Davis-Bacon Act), daily and weekly
number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor
has found under 29 CFR 5.5(a)(1)(iv) that the
wages of any laborer or mechanic include the
amount of any costs reasonably anticipated in
providing benefits under a plan or program
described in section 1(b)(2)(B) of the Davis-Bacon
Act, the contractor shall maintain records which
show that the commitment to provide such benefits
is enforceable, that the plan or program is
financially responsible, and that the plan or
program has been communicated in writing to the
laborers or mechanics affected, and records which
show the costs anticipated or the actual cost
incurred in providing such benefits. Contractors
employing apprentices or trainees under approved
programs shall maintain written evidence of the
registration of apprenticeship programs and
certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and
wage rates prescribed in the applicable programs.
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(i) (A) The contractor shall submit weekly for
each week in which any contract work is performed
a copy of all payrolls to the (write in name of
appropriate federal agency) if the agency is a party
to the contract, but if the agency is not such a party,
the contractor will submit the payrolls to the
applicant, sponsor, or owner, as the case may be,
for transmission to the (write in name of agency).
The payrolls submitted shall set out accurately and
completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that
full social security numbers and home addresses
shall not be included on weekly transmittals.
Instead the payrolls shall only need to include an
individually identifying number for each employee
(e.g., the last four digits of the employee's social
security number). The required weekly payroll
information may be submitted in any form desired.
Optional Form WH-347 is available for this purpose
from the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.ht
m or its successor site. The prime contractor is
responsible for the submission of copies of payrolls
by all  subcontractors.  Contractors  and
subcontractors shall maintain the full social security
number and current address of each covered
worker, and shall provide them upon request to the
(write in name of appropriate federal agency) if the
agency is a party to the contract, but if the agency is
not such a party, the contractor will submit them to
the applicant, sponsor, or owner, as the case may
be, for transmission to the (write in name of
agency), the contractor, or the Wage and Hour
Division of the Department of Labor for purposes of
an investigation or audit of compliance with
prevailing wage requirements. It is not a violation of
this section for a prime contractor to require a
subcontractor to provide addresses and social
security numbers to the prime contractor for its
own records, without weekly submission to the
sponsoring government agency (or the applicant,
sponsor, or owner).

(B) Each payroll submitted shall be
accompanied by a “Statement of Compliance,”
signed by the contractor or subcontractor or his or
her agent who pays or supervises the payment of
the persons employed under the contract and shall
certify the following:

(7) That the payroll for the payroll period
contains the information required to be provided
under §5.5 (a)(3)(ii) of Regulations, 29 CFR part 5,
the appropriate information is being maintained
under §5.5 (a)(3)(i) of Regulations, 29 CFR part 5,
and that such information is correct and complete;

(2) That each laborer or mechanic (including
each helper, apprentice, and trainee) employed on
the contract during the payroll period has been paid
the full weekly wages earned, without rebate, either
directly or indirectly, and that no deductions have
been made either directly or indirectly from the full
wages earned, other than permissible deductions as
set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been
paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the
classification of work performed, as specified in the
applicable wage determination incorporated into
the contract.

(C) The weekly submission of a properly
executed certification set forth on the reverse side
of Optional Form WH-347 shall satisfy the
requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii) (B) of
this section.

(D) The falsification of any of the above
certifications may subject the contractor or
subcontractor to civil or criminal prosecution under
section 1001 of title 18 and section 231 of title 31 of
the United States Code.

(i) The contractor or subcontractor shall
make the records required under paragraph
(@)(3) (i) of this section available for inspection,
copying, or  transcription by  authorized
representatives of the (write the name of the
agency) or the Department of Labor, and shall
permit such representatives to interview employees
during working hours on the job. If the contractor
or subcontractor fails to submit the required
records or to make them available, the Federal
agency may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as
may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds.
Furthermore, failure to submit the required records
upon request or to make such records available
may be grounds for debarment action pursuant to
29 CFR 5.12.

(4) Apprentices and trainees—(i)
Apprentices. Apprentices will be permitted to work
at less than the predetermined rate for the work
they performed when they are employed pursuant
to and individually registered in a bona fide
apprenticeship program registered with the U.S.
Department of Labor, Employment and Training
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Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State
Apprenticeship Agency recognized by the Office, or
if a person is employed in his or her first 90 days of
probationary employment as an apprentice in such
an apprenticeship program, who is not individually
registered in the program, but who has been
certified by the Office of Apprenticeship Training,
Employer and Labor Servicess or a State
Apprenticeship Agency (where appropriate) to be
eligible for probationary employment as an
apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification
shall not be greater than the ratio permitted to the
contractor as to the entire work force under the
registered program. Any worker listed on a payroll
at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid
not less than the applicable wage rate on the wage
determination for the classification of work actually
performed. In addition, any apprentice performing
work on the job site in excess of the ratio permitted
under the registered program shall be paid not less
than the applicable wage rate on the wage
determination for the work actually performed.
Where a contractor is performing construction on a
project in a locality other than that in which its
program is registered, the ratios and wage rates
(expressed in percentages of the journeyman's
hourly rate) specified in the contractor's or
subcontractor's  registered program shall be
observed. Every apprentice must be paid at not less
than the rate specified in the registered program for
the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified
in the applicable wage determination. Apprentices
shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount
of fringe benefits listed on the wage determination
for the applicable classification. If the Administrator
determines that a different practice prevails for the
applicable apprentice classification, fringes shall be
paid in accordance with that determination. In the
event the Office of Apprenticeship Training,
Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office,
withdraws approval of an apprenticeship program,
the contractor will no longer be permitted to utilize
apprentices at less than the applicable
predetermined rate for the work performed until an
acceptable program is approved.

(il) Trainees. Except as provided in 29 CFR
5.16, trainees will not be permitted to work at less

than the predetermined rate for the work performed
unless they are employed pursuant to and
individually registered in a program which has
received prior approval, evidenced by formal
certification by the U.S. Department of Labor,
Employment and Training Administration. The ratio
of trainees to journeymen on the job site shall not
be greater than permitted under the plan approved
by the Employment and Training Administration.
Every trainee must be paid at not less than the rate
specified in the approved program for the trainee's
level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable
wage determination. Trainees shall be paid fringe
benefits in accordance with the provisions of the
trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the
full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage
and Hour Division determines that there is an
apprenticeship program associated with the
corresponding journeyman wage rate on the wage
determination which provides for less than full
fringe benefits for apprentices. Any employee listed
on the payroll at a trainee rate who is not registered
and participating in a training plan approved by the
Employment and Training Administration shall be
paid not less than the applicable wage rate on the
wage determination for the classification of work
actually performed. In addition, any trainee
performing work on the job site in excess of the
ratio permitted under the registered program shall
be paid not less than the applicable wage rate on
the wage determination for the work actually
performed. In the event the Employment and
Training Administration withdraws approval of a
training program, the contractor will no longer be
permitted to utilize trainees at less than the
applicable predetermined rate for the work
performed until an acceptable program is approved.

(i) Equal employment opportunity. The
utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal
employment opportunity requirements of Executive
Order 11246, as amended, and 29 CFR part 30.

(5) Compliance  with  Copeland  Act
requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are
incorporated by reference in this contract.

(6)  Subcontracts. The  contractor or
subcontractor shall insert in any subcontracts the
clauses contained in 29 CFR 5.5(a)(1) through (10)
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and such other clauses as the (write in the name of
the Federal agency) may by appropriate instructions
require, and also a clause requiring the
subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall
be responsible for the compliance by any
subcontractor or lower tier subcontractor with all
the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A
breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for
debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related
Act requirements. All rulings and interpretations of
the Davis-Bacon and Related Acts contained in 29
CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards.
Disputes arising out of the labor standards
provisions of this contract shall not be subject to
the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the
procedures of the Department of Labor set forth in
29 CFR parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between
the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor,
or the employees or their representatives.

(10) Certification of eligibility. (i) By entering
into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm
who has an interest in the contractor's firm is a
person or firm ineligible to be awarded Government
contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).

(i) No part of this contract shall be
subcontracted to any person or firm ineligible for
award of a Government contract by virtue of section
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a) (1).

(iii) The penalty for making false statements
is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

(b) Contract Work Hours and Safety
Standards Act. The Agency Head shall cause or
require the contracting officer to insert the following
clauses set forth in paragraphs (b)(1), (2), (3), and

(4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours
and Safety Standards Act. These clauses shall be
inserted in addition to the clauses required by
§5.5(a) or4.6 of part 4 of this title. As used in this
paragraph, the terms /aborers and mechanics
include watchmen and guards.

(1) Overtime requirements. No contractor or
subcontractor contracting for any part of the
conract work which may require or involve the
employment of laborers or mechanics shall require
or permit any such laborer or mechanic in any
workweek in which he or she is employed on such
work to work in excess of forty hours in such
workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-
half times the basic rate of pay for all hours worked
in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages;
liquidated damages. In the event of any violation of
the clause set forth in paragraph (b)(1) of this
section the contractor and any subcontractor
responsible therefor shall be liable for the unpaid
wages. In addition, such contractor and
subcontractor shall be liable to the United States (in
the case of work done under contract for the
District of Columbia or a territory, to such District
or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect
to each individual laborer or mechanic, including
watchmen and guards, employed in violation of the
clause set forth in paragraph (b)(1) of this section,
in the sum of $10 for each calendar day on which
such individual was required or permitted to work
in excess of the standard workweek of forty hours
without payment of the overtime wages required by
the clause set forth in paragraph (b)(1) of this
section.

(3) Withholding for unpaid wages and
liguidated damages. The (write in the name of the
Federal agency or the loan or grant recipient) shall
upon its own action or upon written request of an
authorized representative of the Department of
Labor withhold or cause to be withheld, from any
moneys payable on account of work performed by
the contractor or subcontractor under any such
contract or any other Federal contract with the
same prime contractor, or any other federally-
assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by
the same prime contractor, such sums as may be
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determined to be necessary to satisfy any liabilities
of such contractor or subcontractor for unpaid
wages and liquidated damages as provided in the
clause set forth in paragraph (b)(2) of this section.

(4)  Subcontracts. The  contractor or
subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (b)(1) through (4) of
this section and also a clause requiring the
subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall
be responsible for compliance by any subcontractor
or lower tier subcontractor with the clauses set
forth in paragraphs (b)(1) through (4) of this
section.

(c) In addition to the clauses contained in
paragraph (b), in any contract subject only to the
Contract Work Hours and Safety Standards Act and
not to any of the other statutes cited in §5.1, the
Agency Head shall cause or require the contracting
officer to insert a clause requiring that the
contractor or subcontractor shall maintain payrolls
and basic payroll records during the course of the
work and shall preserve them for a period of three
years from the completion of the contract for all
laborers and mechanics, including guards and
watchmen, working on the contract. Such records
shall contain the name and address of each such
employee, social security number, correct
classifications, hourly rates of wages paid, daily and
weekly number of hours worked, deductions made,
and actual wages paid. Further, the Agency Head
shall cause or require the contracting officer to
insert in any such contract a clause providing that
the records to be maintained under this paragraph
shall be made available by the contractor or
subcontractor  for inspection, copying, or
transcription by authorized representatives of the
(write the name of agency) and the Department of
Labor, and the contractor or subcontractor will
permit such representatives to interview employees
during working hours on the job.

(The information collection, recordkeeping, and reporting
requirements contained in the following paragraphs of
this section were approved by the Office of Management
and Budget:

Paragraph OMB Control Number
(@) (1) (i) (B) 1215-0140
@) (1) (i) (C) 1215-0140
(@) (1) (iv) 1215-0140

() (3) (i) 1215-0140,
1215-0017
(a) (3) (ii) (A) 1215-0149
(©) 1215-0140,
1215-0017

[48 FR 19540, Apr. 29, 1983, as amended at 51 FR 12265,
Apr. 9, 1986; 55 FR 50150, Dec. 4, 1990; 57 FR 28776,
June 26, 1992; 58 FR 58955, Nov. 5, 1993; 61 FR 40716,
Aug. 5, 1996; 65 FR 69693, Nov. 20, 2000; 73 FR 77511,
Dec. 19, 2008]

EFFecTIVE DATE NOTE: At 58 FR 58955, Nov. 5, 1993,
§5.5 was amended by suspending paragraph (a)(1)(ii)
indefinitely.
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Conformance
Procedure

Source:
http://www.dol.gov/whd/recovery/dbsurvey/conformance.htm

Davis Bacon Act (DBA) wage determinations (WDs)
do not contain every craft needed for all DBA work
performed on every contract. When this occurs DBA
provisions contain a conformance procedure for the
purpose of establishing a DBA-enforceable wage
and benefit rate for missing job classifications. CFR
29 Part 5.5(a) (ii) sets the criteria that must be met
to obtain a rate for an unlisted classification.

Contractors are responsible for determining the
appropriate crafts necessary to perform the contract
work. If a classification considered necessary for
performance of the work is missing from the WD,
the contractor must initiate a request for approval
for a proposed wage and benefit rate.

Generally, the contractor initiates the request by
preparing an SF-1444 | Request for Authorization of
Additional Classification and Rate, at the time of
employment of the unlisted craft. (Reference Title
29 CFR Part 5, Section 5.5(a) (1) (ii) and FAR 22.406-
3). The contractor completes blocks 2 through 15
on the form. Requests may be submitted without
the form, but must contain the required
information.

a. Contractors must request employees, if
present, or their designated representative,
to sign block 16 noting the employee's
concurrence or disagreement with the
contractor's proposed wage and benefit
rate. A  statement supporting a
recommendation for different rates may
accompany any indication of disagreement.
The "designated representative" may be a
union representative; however, it cannot be
the contractor's representative or
personnel officer.

b. The contractor submits the completed SF-
1444 to the contracting officer. The
contracting officer reviews the form for
completeness, and signs the agency's
concurrence or disagreement with the
contractor's  proposal. A  statement
supporting a recommendation for different
rates may accompany any indication of
disagreement.

c. The contracting officer then submits the
request to DOL for approval. The
contractor must pay the proposed wage
and benefit rate pending response from
DOL. When DOL responds to the
contracting officer, the contracting officer
provides a copy of the response to the
contractor with instructions to provide
each employee a copy or to post it in the
work area (with the applicable WD). The
prime contractor must provide a copy of
the determination to subcontractor(s), if
any, that may employ workers in the
conformed  classification under the
contract. If DOL denies the request or
responds with an approved rate that is
higher than the rate proposed by the
contractor, the contractor must pay the
applicable rate retroactive to the start of
performance of that craft. The contracting
officer should request written confirmation
from the contractor that this liability has
been paid in full.

Appeals of the approval or disapproval of a
conformance request should initially be made with
the Branch of Construction Wage Determinations in
the National Office of WHD. If the requestor wishes
to appeal the Branch decision, then a request for
review and reconsideration may be made to the
Wage and Hour Administrator (See CFR 29 Part
5.13 and Part 7). The Administrator's decision may
be appealed to the ARB. All decisions by the ARB in
such cases are final.
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